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I. Real Party in Interest 

The real party in interest is Standard Textile Co., Inc., a corporation of the State 
of Alabama, which is the Assignee of the present invention. 



II. Related Appeals and Interferences 

There are no related appeals or interferences known to the Appellant or the 
Appellants' legal representative that will directly affect, or be directly affected by, or have a 
bearing on the decision of the Board in the present appeal. 
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III. Status of Claims 

Claims 1-29 are presently pending and stand rejected and subject to this appeal. 
A copy of the presently pending claims is included herein in the Claims Appendix. 
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IV. Status of Amendments 

No amendments were made to the claims after the Final Official Action of 
December 26, 2007. 
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V. Summary of Claimed Subject Matter 

Claims 1, 9, 17, and 25 are independent claims and claims 26-29 are dependent 
claims (there are other dependent claims as well). For the purposes of this appeal, focus will be 
on independent claims 1, 9, 17, and 25 with specific mention of dependent claims 26-29 where 
deemed necessary. 

Independent Claim 1 

Appellant's independent claim 1 is directed to a woven terry fabric 10, 30. See 
Figs. 1-3 and paragraphs [0015]-[0018]. The woven terry fabric 10, 30 has a plurality of warp 
yarns Ei, E 2 , a plurality of pile loops N, and a plurality of fill yarns Pi-Pg woven together in a 
three-pick terry weave. See abstract and paragraphs [0015]-[0018]. The plurality of warp yarns 
Ei, E 2 are spun yarns C. See paragraphs [0015]-[0018]. The plurality of pile loops N includes 
natural fibers of cotton T h T 2 . See paragraphs [0015]-[0018]. The plurality of fill yarns Pi-P 8 
have at least one yarn "consisting essentially of non-moisture-transporting synthetic filament and 
devoid of moisture transporting fiber." See paragraphs [00 15] -[001 8]. 

Independent Claim 9 

Appellant's independent claim 9 is directed to a woven terry fabric 40. See Fig. 4 
and paragraphs [0017]. The woven terry fabric 40 has a plurality of warp yarns Ei, E 2 , a 
plurality of pile loops N, and a plurality of fill yarns Pi-Ps woven together in a three -pick terry 
weave. See abstract and paragraph [0017]. At least one yarn of the plurality of warp yarns Ei, 
E 2 "consisting essentially of non-moisture-transporting synthetic filament and devoid of moisture 
transporting fiber." See paragraph [0017]. The plurality of pile loops includes natural fibers of 
cotton. See paragraph [0017]. 
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Independent Claim 17 

Appellant's independent claim 17 is directed to a woven terry fabric 50. See Fig. 
5. The woven terry fabric 50 has a plurality of warp yarns Ei, E 2 , a plurality of pile loops N, and 
a plurality of fill yarns Pi-P 8 woven together in a three-pick terry weave. See abstract and 
paragraph [0018]. At least one yarn of the plurality of warp yarns Ei, E 2 and at least one of the 
plurality of fill yarns Pi-P 8 "consisting essentially of non-moisture-transporting synthetic 
filament and devoid of moisture transporting fiber." See paragraph [0018]. The plurality of pile 
loops includes natural fibers of cotton. See paragraph [0018]. 

Independent Claim 25 

Appellant's independent claim 25 is directed to a woven terry fabric 10, 30, 40, 
50. See Figs. 1-5 and paragraphs [0015]-[0018]. The woven terry fabric 10, 30, 40, 50 has a 
plurality of warp yarns Ei, E 2 , a plurality of pile loops N, and a plurality of fill yarns Pi-P 8 
woven together in a three-pick terry weave. See abstract and paragraphs [0015]-[0018]. At least 
one of the plurality of warp yarns Ei, E 2 or one of the plurality of fill yarns Pi-Pg "consisting 
essentially of non-moisture-transporting synthetic filament and devoid of moisture transporting 
fiber." See abstract and paragraphs [0015]-[0018]. The plurality of pile loops includes natural 
fibers of cotton. See paragraphs [0015]-[0018]. 

Dependent Claim 26 

Appellant's claim 26 depends from claim 1 and further defines the woven terry 
fabric 10 as defining a towel. See paragraph [0020], 
Dependent Claim 27 

Appellant's claim 27 depends from claim 9 and further defines the woven terry 
fabric 40 as defining a towel. See paragraph [0020]. 
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Dependent Claim 28 

Appellant's claim 28 depends from claim 17 and further defines the woven terry 
fabric 50 as defining a towel. See paragraph [0020]. 
Dependent Claim 29 

Appellant's claim 29 depends from claim 25 and further defines the woven terry 
fabric 10, 30, 40, 50 as defining a towel. See paragraph [0020]. 
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VI. 



Ground of Rejection to be Reviewed on Appeal 



1. The rejection of claims 1-29 under 35 U.S.C. § 103(a) as allegedly 
unpatentable over Heiman U.S. Patent No. 4,726,400 ("Heiman"). 



VII. Argument 

A. There is no Prima Facie Case 

This appeal is taken from the Final Official Action of December 26, 2007 
("Official Action"). All of claims 1-29 stand rejected solely on the basis of obviousness over 
U.S. Patent No. 4,726,400 to Heiman, which is the inventor's own earlier patent. 

The present invention is concerned with terry cloth fabrics and towels made from 
terry cloth fabrics. Terry cloth fabric is known for being highly absorbent, comfortable, and 
warm. These characteristics, especially the absorbency, make terry cloth fabric ideal for use in 
towels. The absorbency of terry cloth fabrics results from the use of yarns having moisture- 
transporting characteristics. Prior art terry fabrics and towels were made up of yarns containing 
a moisture transporting fiber such as cotton, or included polyester treated to impart moisture- 
transporting characteristics. What is new and different with the presently claimed terry cloth 
fabric and towels is that at least one of the yarns in the fill or in the warp (or one of each) is 
"consisting essentially of non-moisture transporting synthetic filament and devoid of moisture 
transporting fiber," yet surprisingly a sufficiently absorbent and comfortable terry fabric towel is 
achieved. 

The benefits of terry cloth fabrics and towels, i.e., their absorbency, comfort, and 
in some cases warmth, are conferred by the combination of the types of yarns used and the 
weave of the fabric. As mentioned above, the yarns used in the prior art are moisture 
transporting because they either are or include cotton or use polyester treated to be moisture- 
transporting. The weave typically consists of a ground having warp yarns and fill yarns with pile 
yarns extending from the ground. The woven construction of terry fabrics provides air spaces 
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between the pile loops and the ground fabric that function as insulation, making terry fabrics 



warm. 

Heiman, which is the only reference asserted against the claims, is concerned with 
making a terry fabric having improved insulating qualities. The insulating quality of terry fabric 
is primarily conferred by air trapped in the space between the pile loops and the ground fabric. 
Heiman sought to improve the insulating quality of terry fabrics by altering the woven 
construction of the fabric to increase the air trapped next to the ground surface. Specifically, 
Heiman introduces a checkered pattern into the weave by alternating adjacent areas of pile loops 
and exposed ground fabric. Heiman states that "[i]t will be appreciated that if the pile warp is 
such that each loop is comparatively low there is a small amount of air trapped (dead air space) 
in the rectangular air spaces which are disposed in the checkered patterns." Heiman, col. 6, lines 
23-26. Thus, Heiman focuses on the woven construction of the terry fabric. 

Heiman pays little attention to the yarns to be used and instead opts for a general, 

universal approach: 

The yarns defining the ground fill, ground warp, and pile warp of the cloth 
product of this invention (and it is to be understood that any reference to cloth 
product means cloth product 40, 40A, 40B and 40C) may be made of any suitable 
material including yarns made of natural or synthetic material. Preferably, all of 
the yarns are made of cotton, however, such yams may be made of blends of 
cotton and polyester as is known in the art. Further, depending upon the desired 
characteristic of the product the ground fill and ground warp may be selected of 
appropriate materials and the pile warp may be selected of the same or different 
materials, likewise any combination of yarns may be utilized to define the ground 
fill, ground warp, and pile warp as desired. 

Heiman col. 5 line 60 through col. 6, line 5. It is clear, however, that Heiman expresses a 

preference for yarns of cotton or polyester-cotton blends, neither of which meet the claims here. 

As originally filed, the claims in this case called for a terry fabric with the yarn of 

interest "including a non-moisture-transporting synthetic filament yarn." Examiner rejected the 
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claims as anticipated by Heiman. See Non-Final Official Action of September 19, 2005, page 2 
and Final Official Action of December 30, 2005, page 2. While Heiman mentions a broad genus 
(perhaps the universe) of yarns for terry fabrics, the only specific yarns mentioned are those 
made of cotton or cotton blended with polyester. Both, however, are moisture-transporting 
yarns. The anticipation rejection was thus not supportable. In any event, and to remove any 
doubt, the claims were amended to specify that the yarn of interest be one " consisting essentially 
of non-moisture-transporting synthetic filament and devoid of moisture transporting fiber ." As 
now claimed, it is clear that the yam cannot include cotton (that is a moisture transporting fiber), 
nor can it be polyester that is other than a filament or which is treated so as to be moisture 
transporting. Examiner withdrew the anticipation rejections, but replaced them with the present 
obviousness rejections. The obviousness rejections are similarly flawed. 

While Examiner must concede that the preferred yarns of Heiman are not at all 
the claimed yarn here, Examiner nonetheless seizes on the passing mention in Heiman that the 
ground fill, ground warp, and pile warp of a terry fabric may be of "any suitable material 
including yams made of natural or synthetic material" or may be "appropriate materials" and that 
"any combination of yarns may be utilized to define the ground fill, ground warp, and pile warp 
as desired." In other words, Examiner is saying that Heiman's apparent mention of any 
conceivable yam in any of the warp, fill, or pile, without any suggestion to choose one yarn over 
the other makes obvious all terry fabrics, and no terry fabrics will ever again be patentable. This 
simply cannot be the law, and, in fact, this is not the law. Rather, it is well settled that "earlier 
disclosure of a genus does not necessarily prevent patenting a species member of the genus." Eli 
Lilly, 334 F.3d 1264, 1270 (Fed. Cir. 2003). Indeed, post-Ofl, the Federal Circuit has 
confirmed that where the reference discloses a genus that covers a vast array of possibilities, the 
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selection of one species out of that vast array is not prima facie obvious. Takeda Chem. Indus., 
Ltd. v. Alphapharm Pty., Ltd. 492 F.3d 1350 (Fed. Cir. 2007). The same situation obtains here. 
At best, Heiman discloses the genus of the universe of yarns with nothing to move the ordinarily 
skilled artisan to select the presently claimed yarn. Indeed, Heiman does not even mention the 
specific yarn claimed here. 

While broad mention of types of yarns in Heiman is a conventional way of 
generically describing a large number of possible options for a benign aspect of that invention, it 
is of little guidance in the context of the narrow scope of the present invention. Heiman is not 
directed to yarn types but rather the yam arrangements which produce a novel weave or 
checkered pattern; such checkered pattern provides air spaces that serve to improve the thermal 
insulating character of the fabric as compared to conventional weaves. See, e.g., Heiman col. 4, 
lines 5-12 and Fig. 3. By contrast, the present invention is directly concerned with the yarn and 
its constitution, being a yarn that is not even mentioned in Heiman. Moreover, the mention in 
Heiman of yarns of "natural or synthetic" fiber is followed up with the specific mention of cotton 
or cotton/polyester blend, thus eschewing the notion that the result must be a yarn that "consists 
essentially of non-moisture-transporting synthetic filament and devoid of moisture transporting 
fiber." See, e.g., col. 5, line 60 to col. 6, line 5. As Heiman specifically discloses that the yarns 
can either be cotton or a blend of cotton and polyester, it is clearly not a necessary result that the 
broad recitation would consist essentially of a non-moisture-transporting synthetic filament and 
be devoid of moisture transporting fiber. 1 Indeed, a quintessential feature of terry fabrics are that 
they are highly absorbent. It would hardly have been obvious to include as a warp or fill yam a 

1 Examiner states that "the 'non-moisture transporting' limitation is inherent to the polyester material cited in 
Heiman as no modification of the polyester is disclosed." See Official Action page 3. But Heiman only discloses a 
polyester cotton blend, not a yarn solely of polyester. Polyester cotton blends are inherently moisture transporting 
due to the cotton. 
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yarn that is expressly not moisture transporting, as claimed here. Rather, it is a surprising result 
that a desirable and effective terry fabric would result. 2 

Nor has Examiner considered the prior art as a whole by relying solely on Heiman 
to the disregard of the rest of the understood teachings of the art that undercut the premise of the 
rejections. It is hornbook law that obviousness of an invention is measured against the prior art, 
and not merely bits and pieces selected by Examiner. Here, the prior art of terry fabrics includes 
much more than Heiman. In that regard, and as explained in the application as filed, the prior art 
available to a skilled artisan at the time of the invention clearly teaches that terry cloth fabrics 
and towels needed yarns having moisture-transporting fibers, such as cotton, cotton/polyester 
blends, or polyester treated to have moisture-transporting qualities. See the present application at 
paragraphs [0004] -[0006]. Again, that is not surprising given the expectation that terry fabrics 
are to be highly absorbent. In view of all the art, there is no basis to conclude that the skilled 
artisan would have chosen to make at least one of the yarns in Heiman as "consisting essentially 
of non-moisture-transporting synthetic filament and devoid of moisture transporting fiber" as that 
would have been thought to be contrary to what constitutes a terry fabric. 

Examiner has not established a prima facie case of obviousness and the rejections 
should thus be reversed. 

B. Examiner Ignores Compelling Evidence of Commercial Success 

Even assuming a prima facie case of obviousness, a point Appellant does not 
concede, Appellant rebutted the prima facie case with timely submitted secondary evidence that 
impels a conclusion of non-obviousness. Examiner ignores that evidence and, instead, makes up 

2 The most that could be said of Heiman is it is a general invitation to employ a variety of unspecified materials. 
Such a general invitation is legally insufficient to establish a prima facie case of obviousness. Takeda Chem. Indus., 
492 F.3datl356. 
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his own. The evidence of commercial success are not just declarations of Appellant or his 
assignee, but includes declarations of two customers of the assignee in which they confirm the 
value and commercial success of the invention as claimed. The three declarations of record, 
attached as Exhibits A-C, are: 

A. "Eubanks Decl.", namely, the Declaration of Mr. Greg Eubanks, Group Vice 
President of Hospitality Sales for Standard Textile Co., Inc. ("Standard 
Textile"), the assignee of the present application. 

B. "Rodriguez Decl.", namely, the Declaration of Mr. Gerald Rodriguez, Vice 
President of Purchasing for LQ Management LLC ("La Quinta"), known for 
their La Quinta Inns and Suites. La Quinta is a customer of Standard Textile. 

C. "Brady Decl.", namely, the Declaration of Mr. David Brady, Vice President of 
Operations for Brady Linen Services, LLC ("Brady Linen"), and also a 
customer of Standard Textile. 

Evidence of secondary considerations, such as commercial success, is to be 
considered as part of all the evidence, not just when the decision-maker remains in doubt after 
reviewing the art. Graham v. John Deere Co., 383 U.S. 1, 35-36, 148 USPQ 459, 474 (1966). 
When a patentee asserts that commercial success supports a contention of nonobviousness, there 
must be a sufficient relationship, or "nexus", between the commercial success and the patented 
invention. A prima facie case of nexus is generally made out when the patentee shows both that 
there is commercial success, and that the thing (product or method) that is commercially 
successful is the invention disclosed and claimed in the patent. Stratoflex, Inc. v. Aeroquip 
Corp., 713 F.2d 1530, 1541-1543, 218 USPQ 871 (Fed. Cir. 1983). Here, the declarations meet 
those requirements and undercut the notion that the invention would have been obvious. 

Appellant's assignee markets linens, including towels made with the presently 
claimed fabric, to large commercial users, such as hotels. These commercial users of towels 
have special needs, specifically, the towels must be cost effective. Cost effectiveness is 
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determined by the combination of the initial cost of the towel and its durability, i.e., how long the 
towel survives commercial laundering processes. Thus, a more durable towel that initially costs 
$1.25, and a nickel to launder, but lasts one hundred laundering cycles, actually costs the 
purchaser $6.25 over its useful life. In contrast, a less durable towel that costs $1.00 to initially 
purchase and a nickel to launder, but has a useful life of ten laundering cycles, will require 9 
replacements before reaching the same useful life of the other towel. That means that there is an 
additional $9.00 acquisition cost, such that over 100 laundry cycles, the cost is now $15.00, total. 
Thus, the more durable and initially more expensive towel actually ends up costing the purchaser 
less money (the cheaper one can end up costing almost 2.5 times as much in this example). In 
the economies of scale in which the commercial purchasers operate, the difference of a few cents 
a towel can add up to staggering numbers ranging into the tens of thousands of dollars. 

Accordingly, it should not come as a great surprise to find that the present 
invention, which provides a towel constructed in such a way as to be more durable than other 
towels of the same weight, finds great favor with commercial institutions. The Declarations 
confirm that very thing. Also, the durability of the presently claimed towels may be just as 
durable as a heavier more expensive towel made with the constructions disclosed in the art, thus 
reducing laundering costs. In both scenarios, the purchaser saves money, thereby driving the 
commercial success of the towel. 

The declarations establish the commercial success of the claimed invention and 
that this success is due to the claimed construction of the fabric; specifically, a terry fabric 
having at least one of the warp or fill yarns (or both) "consisting essentially of non-moisture- 
transporting synthetic filament and devoid of moisture transporting fiber." Specifically, 
Appellant's assignee markets Centium Products, largely consisting of towels, made of the terry 
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fabric of the presently claimed invention. Mr. Eubanks, the Group Vice President of Hospitality 
Sales for the assignee, Standard Textile, states the sale of Centrum towels increased three fold 
over the ten-month period from March 2006 through December 2006. Eubanks Decl. paragraph 
6. Over a similar period of time, Standard Textile spent well below industry averages on 
advertising. Eubanks Decl. paragraph 8. Mr. Eubanks attributes that substantial growth in sales 
of the "Centrum Products to the combination of the features of the Centium Products, i.e., the 
woven terry fabric with yam consisting essentially of non-moisture-transporting synthetic 
filament and being devoid of moisture transporting fiber, and pile loops woven together with the 
warp and fill yarns in a three-pick terry weave." Eubanks Decl. paragraph 9. 

Mr. Rodriguez, a purchasing executive at La Quinta Inns and Suites, and Mr. 
Brady, an executive in charge of purchasing textile products for Brady Linen Services, reinforce 
that the claimed invention is commercially successful, and that the success flows from the 
features as claimed. Mr. Rodriguez states that his company decided to increase purchases of 
Centium Products because the construction of the Centium Products allowed La Quinta to 
purchase a lower weight and less expensive towel without sacrificing comfort and quality. 
Rodriguez Decl. paragraph 7. Mr. Brady states Brady Linen was willing to purchase Centium 
Products at a higher price than they spent on non-Centium Products because the Centium 
Products were of better construction and had increased durability. Brady Decl. paragraph 7. 

Despite the clear nexus between the claimed invention and commercial success, 
and the compelling proof from the mouths of those who live with these products in the real 
world, Examiner sweeps that all aside with unfounded and unjust criticisms and, worse, self- 
serving ruminations directly at odds with the facts stated in the declarations. 
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As an initial concern, Examiner attempts to impose a standard for commercial 
success that is neither logical nor supported in law. In particular, Examiner chastises Appellant 
because the Eubanks Decl. discusses specific products, i.e., Centium towels, which are of a 
woven terry fabric, rather than discussing fabric generally. 3 See Official Action, page 4. 
Examiner has no lawful basis to do so. The Federal Circuit has held that a patentee need not 
show that all possible embodiments within the claims were successfully commercialized in order 
to rely on commercial success of the embodiment that was commercialized. Applied Materials, 
Inc. v. Advanced Semiconductor Materials, 98 F.3d 1563, 40 USPQ2D 1481, 1486 (Fed. Cir. 
1996)("[P]atentee need not show that all possible embodiments within the claims were 
successfully commercialized in order to rely on the success in the marketplace of the 
embodiment that was commercialized."). The only products being marketed by Appellant's 
assignee under this application are the very Centium Products discussed by Declarants, which 
include Centium towels. Centium towels are, in effect, the fabric of the invention in a useful and 
marketable form. Through the declarations, Appellant has established that the Centium towels 
are commercially successful. The Centium towels are an embodiment of the invention. Thus, 
following Federal Circuit precedent, Appellant need not show commercial success for the entire 
scope of the claims to establish the commercial success of the invention. Hence, it is entirely 
appropriate and logical that the focus of the evidence be on the only evidence available, namely 
the Centium towels, as specifically addressed in the Eubanks Decl. (as well as the Rodriguez 
Decl. and Brady Decl). 

Examiner nonetheless continues to maintain that, even though the Centium towels 
are literally covered by the claims, there is no nexus between a terry towel such as the Centium 

3 In any event, dependent claims 26-29 are directed to towels made using the fabric of the presently claimed 
invention. Hence, Examiner's criticism of the declarations for focusing on towels is not well founded as to these 
claims in any event. 
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towel, and a terry fabric. Such a position is absurd. The Centium towels are terry fabrics and 
Examiner has no lawful basis to say otherwise. Indeed, the Centium towels are literal examples 
of products covered by the claims in that the Centium towels unquestionably include a warp 
and/or fill yarn consisting essentially of non-moisture-transporting synthetic filament and being 
devoid of moisture transporting fiber, and pile loops including natural fibers of cotton woven 
together with the warp and fill yarns in a three-pick terry weave, all as required by the claims. 
The factual allegations of the Eubanks Decl., and particularly when considered together with the 
Rodriguez Decl. and Brady Decl., leave no room for doubt on that point. In any event, Appellant 
directs the Board's attention to dependent claims 26-29, which specifically recite that the woven 
terry fabric defines a towel. Such dependent claims render Examiner's criticism of the Eubanks 
Decl. moot, yet, are not at all addressed by Examiner. 

For all of the above reasons, the Eubank's Decl. is more than sufficient to 
overcome the present obviousness rejections based on Heiman, and particularly when viewed in 
combination with the Rodriguez Decl. and Brady Deck, which are taken up next. 

Examiner rejects the Rodriguez Decl. solely on the unfounded speculation that an 
"increase in sales [of Centium products vs. non-Centium products] could have at least, in part, 
been due to the decreased price as stated in [the] declaration rather than being due to claimed 
limitations of the instant invention". See Official Action, page 5. Examiner's speculation 
concerning increases in sales is directly at odds with statements from the Rodriguez Deck, which 
unequivocally speak to the commercial success owing directly to the claimed invention. Indeed, 
Mr. Rodriguez is very clear as to why La Quinta began purchasing the Centium products and 
correspondingly reduced purchases of the non-Centium products. In particular, in making a 
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decision to reduce the total number of units of the non-Centium Products in 2006 and to begin 

purchasing the Centium Products, Mr. Rodriguez states: 

La Quinta recognized that the Centium Products provided a better 
construction over comparable non-Centium Products. For 
example, the Centium Products provide increased fluffiness and 
satisfactory durability, which allows La Quinta to purchase a lower 
weight and less expensive towel (as compared to the comparable 
non-Centium Products) without sacrificing comfort or quality. As 
such, due to the construction of the Centium Products,. . .La Quinta 
has managed to reduce overall expenses, yet, maintain guest 
satisfaction at its hotel properties by using the Centium Product." 

Rodriguez Decl., Paragraph 7. As clearly stated by Mr. Rodriguez, La Quinta was willing to 

purchase the lower weight, less expensive Centium towels because the claimed construction 

allows the Centium towels to be as durable and comfortable as heavier weight more expensive 

towels. Thus, even assuming that price factored into Mr. Rodriguez's decision to purchase 

Centium towels, the price of the towels is directly related to the weight of the fabric, which is 

capable of being lower in Centium towels without sacrificing comfort and durability due to the 

presently claimed limitations. Examiner may not rely on speculation to create fictitious reasons 

about sales increases, especially in the face of the uncontradicted factual evidence showing the 

actual reasons, all of which relate to the claimed invention. 

Examiner similarly and summarily dismisses the Brady Decl. because "there is no 

[specific] discussion with respect to increase in cost per unit Brady Linen was willing to pay". 

To that end, Examiner incorrectly assumes that even "a negligible increase would not speak to 

the commercial success of the claimed limitations of the claimed invention". See Official 

Action, page 5. Like the Rodriguez Decl., Examiner's comments are contrary to statements from 

the Brady Decl. and, thus, not legally cognizable. 
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In an effort to dismiss the Brady Decl., Examiner completely disregards the 
realities of the marketplace by overlooking that Centrum products are purchased in bulk, and not 
one at a time, which was clearly and specifically explained on pages 11 and 12 of Appellant's 
response, dated November 12, 2007. Thus, even a negligible increase can add up to significant 
dollars. Indeed, an increase of just a penny per unit can cost a business owner, like Mr. Brady, 
thousands of additional dollars. Not only is it improper for Examiner to speculate as to the 
breaking point for Mr. Brady with regards to increase in cost, such speculation is beside the 
point. The fact remains that Mr. Brady wanted the Centium products; those products were 
determined to be better than the non-Centium products; and he was willing to pay more money 
for them. Mr. Brady is quite specific: "Brady Linen recognized that the Centium Products 
provided a better construction as compared to the non-Centium Products. For example, the 
Centium Products provide a greater durability. As such, due to the construction of the Centium 
Products, . . .Brady Linen was willing to spend and, in fact, spends more per unit on the Centium 
Products than the previous non-Centium Products." Brady Decl., Paragraph 7. Like the 
Rodriguez Decl., the only appropriate conclusion based on a thorough reading of the Brady Decl. 
is that Brady Linen's purchases of Centium products was due to the claimed invention. Nothing 
further is, or lawfully can be, required. 

For all of the above reasons, Appellant submits that the foregoing Declarations, 
particularly when taken as a whole, clearly establish the commercial success of the claimed 
woven terry fabric and the nexus between those sales and the claimed features of the invention. 
Indeed, Appellants have shown that there is commercial success of its product (in terms of 
increased sales despite below industry advertising expenses 4 ), and that such product is the 

4 Mr. Eubanks states that the total money spent on advertising Centium towels "would be about 6% of current sales, 
which is understood to be below the average in this industry for a specific product." Eubanks Decl., Paragraph 8. 



20 



invention disclosed and claimed. Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1541-1543, 
218 USPQ 871 (Fed. Cir. 1983). To that end, Appellants have clearly and conclusively proven 
all that is required to make out a prima facie case of commercial success thereby rebutting the 
obviousness rejection. 

C. Conclusion 

Appellant respectfully submits that Examiner has failed to establish a prima facie 

case of obviousness, and in any event, the overwhelming objective evidence of commercial 

success rebuts Examiner's case. Therefore, it is respectfully submitted that the rejections of the 

claims as obvious over Heiman are clearly in error and should be reversed. 

Respectfully submitted, 

WOOD, HERRON & EVANS, L.L.P. 

/Randall S. Jackson. Jr./ 
Randall S. Jackson, Jr. 
Reg. No. 48,248 

2700 Carew Tower 
441 Vine Street 
Cincinnati, OH 45202 
513-241-2324 
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VIII. Claims Appendix 

1. (Previously Presented) A woven terry fabric comprising: 

a plurality of warp spun yarns; 

a plurality of pile loops including natural fibers of cotton; and 
a plurality of fill yarns, at least one of the fill yarns consisting essentially of non- 
moisture-transporting synthetic filament and devoid of moisture transporting fiber, the warp 
yarns, pile loops, and fill yarns being woven together in a three-pick terry weave. 

2. (Original) The fabric of claim 1, the non-moisture-transporting synthetic filament yarn being 
polyester. 

3. (Original) The fabric of claim 1, the fill yarns further including spun yarn. 

4. (Original) The fabric of claim 3, the spun yarn being all natural fibers. 

5. (Original) The fabric of claim 3, the spun yarn being all synthetic fibers. 

6. (Original) The fabric of claim 3, the spun yarn including natural and synthetic fibers. 

7. (Original) The fabric of claim 1, the non-moisture-transporting synthetic filament yarn being 
multi-filament. 
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8. (Previously Presented) The fabric of claim 1, the pile loops consisting essentially of natural 
fibers of cotton. 

9. (Previously Presented) A woven terry fabric comprising: 

a plurality of warp yams, at least one of the warp yarns consisting essentially of 
non-moisture-transporting synthetic filament and devoid of moisture transporting fiber; 
a plurality of pile loops including natural fibers of cotton; and 

a plurality of fill spun yams, the warp yams, pile loops, and fill yams being 
woven together in a three-pick terry weave. 

10. (Original) The fabric of claim 9, the non-moisture-transporting synthetic filament yarn being 
polyester. 

11. (Original) The fabric of claim 9, the warp yarns further including spun yarn. 

12. (Original) The fabric of claim 11, the spun yarn being all natural fibers. 

13. (Original) The fabric of claim 11, the spun yarn being all synthetic fibers. 

14. (Original) The fabric of claim 11, the spun yarn including natural and synthetic fibers. 

15. (Original) The fabric of claim 9, the non-moisture-transporting synthetic filament yarn being 
multi-filament. 
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16. (Previously Presented) The fabric of claim 9, the pile loops consisting essentially of natural 
fibers of cotton. 

17. (Previously Presented) A woven terry fabric comprising: 

a plurality of warp yarns, at least one of the warp yarns consisting essentially of 
non-moisture-transporting synthetic filament yam and devoid of moisture transporting fiber; 
a plurality of pile loops including natural fibers of cotton; and 

a plurality of fill yams, at least one of the fill yarns consisting essentially of non- 
moisture-transporting synthetic filament and devoid of moisture transporting fiber, the warp 
yarns, pile loops, and fill yarns being woven together in a three-pick terry weave. 

18. (Original) The fabric of claim 17, the non-moisture-transporting synthetic filament yams 
being polyester. 

19. (Original) The fabric of claim 17, the warp yarns and the fill yarns further including spun 
yarn. 

20. (Original) The fabric of claim 19, the spun yarn being all natural fibers. 

21. (Original) The fabric of claim 19, the spun yarn being all synthetic fibers. 

22. (Original) The fabric of claim 19, the spun yarn including natural and synthetic fibers. 
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23. (Original) The fabric of claim 17, the non-moisture-transporting synthetic filament yarns 
being multi-filament. 

24. (Previously Presented) The fabric of claim 17, the pile loops consisting essentially of natural 
fibers of cotton 

25. (Previously Presented) A woven terry fabric comprising: 

a plurality of warp yarns; 

a plurality of pile loops including natural fibers of cotton; and 

a plurality of fill yarns, the warp yarns, pile loops, and fill yarns being woven together in 
a three-pick terry weave, wherein at least one of the plurality of warp yarns or one of the 
plurality of fill yarns consisting essentially of non-moisture-transporting synthetic filament and 
devoid of moisture transporting fiber. 

26. (Previously Presented) The fabric of claim 1, the woven terry fabric defining a towel. 

27. (Previously Presented) The fabric of claim 9, the woven terry fabric defining a towel. 

28. (Previously Presented) The fabric of claim 17, the woven terry fabric defining a towel. 

29. (Previously Presented) The fabric of claim 25, the woven terry fabric defining a towel. 
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IX. Evidence Appendix 

Exhibit A - Declaration of Greg Eubanks Pursuant to 37 C.F.R. §1.132, filed on February 19, 
2007. 

Exhibit B - Declaration of Gerald Rodriguez Pursuant to 37 C.F.R. §1.132, filed on February 19, 
2007. 

Exhibit C - Declaration of David Brady Pursuant to 37 C.F.R. §1.132, filed on February 19, 
2007. 
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